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NOTE
SECURITIES ACTS AMENDMENTS OF 1964
I. INTRODUCTION

On March 29, 1933, President Roosevelt delivered a message to
Congress recommending "legislation for Federal supervision of
traffic in investment securities in interstate commerce."' Two
months later Congress responded with the Securities Act of 1933,2
which regulates principally the initial distribution of securities.'
A need for further legislation to regulate trading after the initial
distribution prompted a second message to Congress recommending
the regulation of the operations of exchanges in order to protect
investors and eliminate speculation. 4 On June 6, 1934, Congress
enacted the Securities Exchange Act of 1934. The Exchange Act
enabled the federal government, through the Securities and Exchange Commission, to combat the deceit, misrepresentation, and
other fraudulent acts and practices which existed in the trading
of listed securities for public sale.
The adoption of SEC statutes resulted in a double standard: 6
the regulation of over-the-counter markets was much less pervasive
and exacting than in the case of the major exchanges. 7 This double
standard persisted despite the fact that the opinion in Congress
was that over-the-counter companies should comply with the same
I recommend to the Congress legislation for Federal supervision of
traffic in investment securities in interstate commerce.
In spite of many State statutes the public in the past has sustained severe losses through practices neither ethical nor honest on
the part of many persons and corporations selling securities . . .
There is however, an obligation upon us to insist that every issue
of new securities to be sold in interstate commerce shall be accompanied by full publicity and information, and that no essentially
important element attending the issue shall be concealed from the
buying public . . .
S. REP. No. 47, 73d Cong., 1st Sess. 6-7 (1933) ; H.R. REP. No. 85, 73d
Cong., 1st Sess. 1-2 (1933).
2 Securities Act of 1933, 48 Stat. 74, 15 U.S.C. § 77a (1958).
3 1 Loss, SECURITIES REGULATION 130 (2d ed. 1961) [hereinafter cited Loss].
4 S. REP. No. 792, 73d Cong., 2d Sess. 1-2 (1934); H.R. REP. No. 1383, 73d
Cong., 2d Sess. 1-2 (1934).
Securities Exchange Act of 1934, 48 Stat. 881, 15 U.S.C. § 78 (1958).
6 2 Loss 1149.
7 The lag in regulation of over-the-counter markets may have been due
partly to lack of information. The flow of information regarding activities
in the exchange markets did not exist in over-the-counter markets. The
number of broker-dealers participating in the over-the-counter markets
and the number and type of issues traded in these markets was unknown.
The volume of trading, size, price, and timing of individual transactions
regarding over-the-counter securities were all unknown at any given time.
The lack of information about over-the-counter markets was compounded
by the lack of information regarding issuers of over-the-counter securities.
1

REPORT OF SPECIAL STUDY OF SECURITIES MARKETS OF THE SECURITIES AND
EXCHANGE COMMISION, H.
Doc. No. 95, 88th Cong., 1st Sess. Pt. 2 at 542
(1963) [hereinafter cited SPECIAL STUDY].
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rules, regulations, and statutory provisions as companies whose
stocks were listed on a national securities exchange.s
In 1963 the SEC issued to Congress the Report of Special Study
of Securities Markets (hereinafter referred to as the Special Study)
which served to point up the need for closer regulation of the overthe-counter markets. Over-the-counter sales of corporate securities
increased from $4.9 billion in 1949 to $38.9 billion in 1961-an
increase of almost 800% in twelve years. As a percentage of total
exchange sales, over-the-counter sales increased from 37% to 61.%
between 1955 and 1961. The securities traded over-the-counter
are diverse in kind, price, quality, and activity; 10 and due to the
virtually free access of persons into the over-the-counter securities
s In 1955 the Senate Committee on Banking and Currency noted the wide
disparity between protection afforded over-the-counter investors and investors in the exchange markets by the following statement. "The committee is of the view that as a general policy, it is in the public interest
that companies whose stocks are traded over-the-counter be required to
comply with the same statutory provisions and the same rules and regulations as companies whose stocks are listed on national securities exchanges." (Italics in original.) S. REP. No. 376, 84th Cong., 1st Sess. 9
(1953) ; quoted in S. REP. No. 379, 88th Cong., 1st Sess. 16 (1963).
9 SPECIAL STUDY Pt. 2 at 546-47.
0
Id. at 547-48.
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business there is a similar diversity of broker-dealer participants. 1
Issuers of over-the-counter securities vary considerably in asset
size, shares outstanding, and number of stockholders. 1 2 Absence
of a tape to report and publicize over-the-counter transactions increases the possibilities of a high pressure selling effort. Finally,
the markup on over-the-counter securities is not disclosed to investors, and prices quoted to the public differ from the prices
13
quoted other broker-dealers.
The purpose of this Note is to sketch the evolution of the
Securities Acts Amendments of 1964 through the interaction of
Congress with the Securities and Exchange Commission and to
indicate the effect of the new amendments on issuers whose securities are traded over-the-counter.
II.

LEGISLATIVE HISTORY

As early as 1938 the board of governors of the New York Stock
Exchange recognized a need for extending reporting and disclosure
requirements of the Exchange Act to major companies with widely
held distributed securities.' 4 The Commission responded with a
study "of the mechanisms whereby the investing public may most
easily be afforded the protection of corporate information, proxy
regulation, and the prevention of speculation by corporate 'insiders'
with respect to all securities which enjoy an interstate trading
5
market."
In 1941 the New York and American Stock Exchanges recommended that Sections 1416 and 1617 be extended to all issuers with
$3 million in assets and 300 stockholders which were engaged in
interstate commerce or whose securities were dealt in by use of
the mails or other interstate facilities.'8
After a study of companies whose shares were not registered
11 Id. at

548-51.
12 A sample of 1,618 companies whose securities were traded exclusively
over-the-counter at the end of 1961 showed 31% had assets in excess of
$10 million, 47% had assets in excess of $5 million, and 77% had assets
in excess of $1 million. Approximately half the issuers had less than
200,000 shares outstanding. Approximately half the companies had 500
or more stockholders, and 16% had 2000 or more. The total market value
of stocks outstanding ranged from 20% with $10 million or over to 60%
with $1 million or over. In addition, the median price of the securities in
the sample was substantially below the median price of securities traded
on the New York Stock Exchange at the end of 1961. SPECIAL STUDY Pt. 2
at 551.
13 Id. at 552-53.
14 2 Loss 1152.
155 SEC ANN. REP. 57 (1939).
'6 Relating to proxy solicitation.
17 Relating to insider reporting and trading.
Is2 Loss 1152.
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under the Exchange Act, the Commission in 1946 proposed that
the registration and reporting provisions of Sections 12 and 13
and the proxy and insider trading provisions of Sections 14 and 16
be made applicable to issuers having both $3 million in assets and
300 security holders-without limitation to stockholders. A new
section would have required every issuer engaged in, or in business
affecting, interstate commerce, or whose securities were traded by
any means of interstate commerce, to file the registration statement
and reports required by Sections 12 and 13.111 The 1946 proposal
was incorporated into a bill2 l by Representative Lea of California,
but the session closed before any action could be taken by Con21
gress.
Senator Frear, chairman of the Interstate and Foreign Commerce Committee, in 1949 introduced a bill identical to the 1946
22
proposal,'
but it was never reported out of committee..2 3 Senator
Frear met with similar success when he reintroduced the bill in
1951.24

On May 26, 1955, the Banking and Currency Committee recommended that companies whose securities are traded over-thecounter be treated the same as companies whose securities are
listed on a national securities exchange.2 1 Two days earlier Senator
Fulbright, then chairman of the Banking and Currency Committee,
introduced a bill similar to Senator Frear's ill-fated ones.2 ' The
Commission reacted without enthusiasm. It suggested some of the
provisions receive further study . 7 and proposed several amend2 s

ments to the bill.

An amended bill 2

was endorsed by the Commission in a 1956

SEC, Poposal to Safeguard Investors in Unregistered Securities, H.R.
Doc. No. 672, 79th Cong., 2d Sess. 31-32 (1946).
2(1H.R. 7151, 79th Cong., 2d Sess. (1946).
21 S. REP. No. 379, 88th Cong., 1st Sess. 16 (1963).
22 S. 2408, 81st Cong., 2d Sess. (1949).
See Comment, The Frear Bill: Extension of Investor Protection to Unlisted Securities, 45 ILL. L. REV. 263
(1950); Bayne, Around and Beyond the SEC-The DisenfranchisedStockholder, 26 IND. L. J. 207, 222-29 (1951).
23 96 CONG. REC. 15, 109 (1950).
24 S. 1860, 82d Cong., 1st Sess.
(1951).
25 See note 8 supra.
26 S. 2054, 84th Cong., 1st Sess. (1955). The standards of Senator Fulbright's
bill were set at $5 million of assets and 500 security holders.
27 Hearings on S. 2054 Before the Subcommittee of the Senate Committee
on Banking and Currency, Pt. 2, 84th Cong., 1st Sess. 1037-62 (1955).
I1Sd.at 1067-70. One of the Commission's suggestions was that the only
criterion necessary for coverage of equity securities was 750 record
holders. No asset test was believed necessary.
29 All the standards and proposals of the Commission were met except two:
a $2 million asset test and a provision for deregistration when assets fell
below $1 million were retained. Hearings on S. 2054, supra note 27 at 1024.
'"
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report 30 subject to certain reservations regarding Sections 16 (b)
and 15 (d).31 After further hearings the Senate Banking Committee
reported the bill out in July, 1957,32 but the Senate never voted on
the bill.
30
31

32

The Commission brought up to date reports made in 1946 and 1950. Report
of SEC on S. 2054 (Comm. Print 1956).
The Commission noted the problem of sponsorship of security issues in
the over-the-counter market by broker-dealers who also were on the
issuer's board of directors. Additional time was requested to determine
whether the profit recapture provisions of Section 16(b) should apply to
such sponsors.
For a general background of this bill see Note, The Futlbright Bill: Extension of Investor Protection to Unlisted Securities, 71 HARV. L. REV. 1337
(1958).
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In 1961 Congress directed the SEC to study the adequacy of
existing laws and regulations for protection of investors. The
Special Study report, made in 1963, formed the basis for bills
which ultimately became the Securities Acts Amendments of
1964. 3 3 The Special Study concluded a balance of theoretical and
practical considerations was necessary to determine to what issuers
the requirements of Sections 13, 14, and 16 should be extended. 4
Theoretically, all securities in which a public investor interest
exists ought to be included.35 Practically speaking this is impossible. Although several determinants of coverage were considered
important,3 6 the Special Study Group did not feel an asset test
was necessary or appropriate.3 7 The criterion for coverage finally
adopted, however, was a double test: $1 million in assets, and a
38
showing, after two years, of 500 or more stockholders.
III.

REGISTRATION EXTENDED UNDER SECTION
SECURITIES EXCHANGE ACT

12 (g)

OF THE

The principal change in existing law made by the 1964 Amendments was the addition of Section 12 (g) to the Securities Exchange
Act of 1934. Section 12 (g) provides for the registration of certain
securities traded over-the-counter and subjects the issuers to dis33 H.R. 6789, H.R. 6793, and S. 1642, 88th Cong., 2d Sess.

(1963).
'4 The standards of coverage had to be 1) reasonably reliable; 2) easily
enforceable; 3) sufficiently important to the public interest to warrant
the regulatory burden assumed by the government; and 4) significant in
view of the burden of compliance imposed upon the issuers involved.
35
Under the Ralston Purina case this is not necessarily a matter of
large numbers; at least for Securities Acts purposes, an offering to a
very small number of persons may be 'public' if they need the protection of disclosure, and by parity of reasoning, it may be argued that
any company with outside stockholders, however few, should be included in the protective legislation. Presumably on this reasoning,
at least one past legislative proposal has used standards of 10 stockholders and $500,000 of assets. Congress has fixed 100 shareholders
as the standard of coverage under the Investment Company Act.
SPECIAL STUDY, Pt. 3 at 17. See Securities Exchange Commission v. Ralston
Purina Co., 346 U.S. 119 (1953) ; H.R. 7955, 82d Cong., 2d Sess. (1952);
Investment Company Act of 1940 § 3(c) (1), 54 Stat. 797, 15 U.S.C.
§ 80a-3(c) (1) (1958).
36 The characteristics most important as determinants of coverage were:
1) number of shareholders; 2) amount of assets; 3) transfers of stock;
4) concentration of holdings; and 5) trading interest in inter-dealer
markets.
37 SPECIAL STUDY, Pt. 3 at 34.
38 Inclusion of the $1 million asset test removed about 17%

of all companies
at the 500 or more shareholder level and about 13% at the 750 or more
shareholder level from coverage of the new amendments. The justification
for inclusion of an asset test is twofold: 1) the administrative burden on
the Commission is significantly reduced, and 2) the larger companies are
better able to bear the burden of compliance than smaller ones. Id. at 33.
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closure requirements comparable to those for securities registered
on a national exchange.3 9
Several factors must exist at the end of the issuer's fiscal year
before registration is compulsory. 40 Either the issuer's securities
must be traded by use of the facilities of interstate commerce, or
the issuer must be engaged in, or in a business affecting, interstate
commerce. "Total assets" must be in excess of $1 million and a
"class" of "equity security" (other than an exempted security) must
exist. Finally, the class of equity security must be "held of record"
by 750 persons initially and after July 1, 1966, by some 500 persons.4'
A. Definition of Terms
Section 12 (g) (1) uses the terms "class," "equity security,"
"held of record," and "total assets" in extending protection to purchasers and sellers of over-the-counter securities. It is important
that the meaning of these terms-as intended by the Commission
and Congress-coincide with the interpretation attached to them
subsequent to enactment of the Securities Acts Amendments into
law.
1. "Class"
Section 12 (g) (5) states that "the term 'class' shall include all
securities of an issuer which are of substantially similar character
and the holders of which enjoy substantially similar rights and
42
privileges."
Section 12 (g) applies only to issuers which have "a class of
equity security . . . held of record by 75041 persons. 4 4 Consequently it would seem that an issuer might evade being subject
' See Securities Exchange Act of 1934 § 12(b), 48 Stat. 892, 15 U.S.C.
781 (b) (1958).
40 If the issuer, directly or indirectly, affects interstate commerce, a registration statement must be filed with the Commission:
(A) within one hundred and twenty days after the last day of its
first fiscal year ended after the effective date of this subsection on
which the issuer has total assets exceeding $1,000,000 and a class of
equity security (other than an exempted security) held of record by
seven hundred and fifty or more persons; and
(B) within one hundred and twenty days after the last day of its
first fiscal year ended after two years from the effective date of this
section on which the issuer has total assets exceeding $1,000,000 and
a class of equity security (other than an exempted security) held of
record by five hundred or more but less than seven hundred and fifty
persons . ...

Securities Exchange Act of 1934 § 12(g) (1), added by 78 Stat. 566-67
(1964), 15 U.S.C.A. § 781(g) (1) (Supp. 1964).
41 The Special Study recommended a phased approach which would ultimately
reach issuers with 300 stockholders or more. SPECIAL STUDY, Pt. 3 at 62.
42 Securities Exchange Act of 1934 § 12 (g) (5), added by 78 Stat. 568 (1964),
15 U.S.C.A. § 781(g) (5) (Supp. 1964).
43 Five hundred persons after July 1, 1966.
44Securities Exchange Act of 1934 § 12(g) (1), added by 78 Stat. 566-67
(1964), 15 U.S.C.A. § 781(g) (1) (Supp. 1964).
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to registration by varying the characteristics of different series
of securities. The issuer must be sure that the differences in fact
constitute separate classes. An example of the difficulties which
can result is provided by a case arising under Section 16(b) of
the Exchange Act. 45 In Ellerin v. Massachussetts Mut. Life Ins.
Co. 46 the corporation had issued two series of cumulative preferred stock fourteen months apart. The defendant owned more
than 10% of the smaller series issued, but not more than 10% of
the two series combined. Although the series had different dividend
rates, redemption prices, and sinking fund provisions, the court
found that the similarities outweighed the differences; there was
47
but a single "class" of securities.
2. "Equity Security"
There are two main sources from which a corporation expands
its assets-capital contributions by shareholders, and loans to the
corporation by creditors. Capital contributions are usually evidenced by a certificate representing the amount of proprietary
interest each shareholder has in the corporation. These certificates
are equity securities. Section 3 (a) (11) of the Exchange Act defines
equity security as "any stock or similar security; or any security
convertible, with or without consideration, into such a security;
or carrying any warrant or right to subscribe to or purchase such
a security; or any such warrant or right ... ,
Voting trust certificates and certificates of deposit are equity
securities only if the underlying securities are equity securities.4 9
4.1Applicability

of Section 16 (b) stemmed from this portion of Section 16 (a) :
"Every person who is directly or indirectly the beneficial owner of more
than 10 per centum of any class of any equity security .... ... " must
comply with the insider reporting provision. Id. § 16(a), 78 Stat. 579
(1964), 15 U.S.C.A. § 78p(a) (Supp. 1964).
46270 F.2d 259, 261 (2d Cir. 1959), 34 N.Y.U.L. REV. 625 (1959), 12 VAND.
L. REV. 928 (1959).
47 See ABA-ALI MODEL Bus. CORP. ACT § 15 (1961).
48 Securities Exchange Act of 1934 § 3(a) (11), 48 Stat. 882, 15 U.S.C.
§ 78c(a) (11)
(1958).
49 SEC Rule 16a-2, 17 C.F.R. § 240.16a-2 (1964).

KELLY GIRLS

* Skilled

* Tested
e Bonded
Experienced Office Girls to Meet All Law Office Needs
ON YOUR STAFF

* IN COLORADO SPRINGS
633-7646

W

ON OUR PAYROLL

- IN DENVER
292-2920
900 Petroleum Club Bldg.

*

IN GREELEY
ELgin 2-5922

DENVER LAW

CENTER JOURNAL

VOL. XLI

In 1953 treasury stock was determined to be an equity security.50
Since any security which is convertible into an equity security is
itelf an equity security, 1 bonds which are convertible into preferred or common stock are equity securities and warrants or rights
to purchase equity securities are also equity securities. Professor
Loss points out that presumably a warrant to subscribe to a
convertible bond would also be considered an equity security
5 2
though twice removed from the equity security itself.
To preclude the necessity of registration, a corporation might
issue bonds rather than equity securities to expand its assets. A
company seeking more capital with a choice of issuing bonds or
equity securities might choose the former source if the ratio of
debt to equity is not already overbalanced. "3
3.

"Held of Record"
It is difficult for issuers to ascertain the number of beneficial
owners of securities held by broker-dealers in street name, by
banks, or by other nominees. In most cases stock transfer records
provide the only means of determining the number of record
holders. 54 Consequently the Commission promulgated5 5 rule 12g
5-1 to provide uniform guidelines for the determination of the
number of record holders:5 6 each person who would be identified
as the owner of the security on records which are maintained
according to accepted practices is a separate holder. When securities are held of record by a corporation, partnership, trust or other
organization, or by one or more fiduciaries for a single trust, estate,
or account, a single record holder exists. Securities held of record
by two or more persons as co-owners are treated as if one record
holder exists. Outstanding unregistered or bearer certificates are
each deemed to be held of record by one person unless the issuer
can establish that, if registered, the certificates would be held of
record by a lesser number of persons. If the issuer has reason to
believe, because of the address or other indications, substantially
50 Walet v. Jefferson Lake Sulphur Co., 202 F.2d 433 (5th Cir. 1953).
sl SEC Securities Act Release No. 4725 and Securities Exchange Act Release
No. 7425 (September 15, 1964) at 5 [hereinafter cited SEC Release No.
4725 and 7425].
522 Loss 1095.
53 A substantial amount of debt necessarily involves more risk, because both
the payment of interest and the amortization or repayment of principal
are contractual obligations which must be met if bankruptcy is to be
avoided." WESSEL, PRINCIPLES OF FINANCIAL ANALYSIS 47 (1961).
54 CCH FED. SEC. L. REP. No. 905, Pt. I at 77 (June 20, 1963).
Under Section 3(b) of the Securities Exchange Act of 1934, the Commission has the power to "define technical, trade, and accounting terms
used in this title insofar as such definitions are not inconsistent with the
provision of this title."
56 SEC Rule 12g5-1, 30 Fed. Reg. 483 (1965).
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similar names on separate certificates represent the same person,
only one person will be included as holding the security of record.
When the issuer knows securities are held subject to a voting trust,
deposit agreement, or a similar arrangement, the securities are included as held of record by the record holders of the certificates
or other evidences of interest issued under such arrangement.
Fractional securities issued by certain institutions in order to
qualify a borrower for membership in the issuer, which will be
redeemed or repurchased by the issuer when the loan is terminated,
shall not be included as held of record by any person. Finally, if
an issuer knows or has reason to know that the form of holding
securities of record is intended to circumvent the provisions of
the act, the beneficial owners of such securities shall be deemed
the record holders.
4.

"Total Assets"

The valuation methods used by some companies regarding
their assets vary widely. Because certain issuers may attempt to
devalue their assets arbitrarily, the administration of a statutory
standard-through application of generally accepted accounting
principles-assists in preventing circumvention of the statute and
assures uniformity in the coverage extended. The Commission has
provided such a standard in rule 12g5-2:
For the purpose of Section 12 (g) (1) of the Act, the
term "total assets" shall mean the total assets as shown on
the issuer's balance sheet or the balance sheet of the issuer
and its subsidiaries consolidated, whichever is larger, as
required to be filed on the form prescribed for registration
under this section and prepared in accordance with the
pertinent provisions of Regulation S-X. Where the security
is a certificate of deposit, voting trust certificate, or certificate or other evidence of interest in a similar trust or
agreement, the "total assets" of the issuer of the security
held under the trust or agreement shall be deemed to be
the "total assets" of the issuer of such certificate or evi7
dence of interest.5
B.

When Registration Becomes Effective
The registration statement must be filed within 120 days after
the last day of the first fiscal year in which the issuer first meets
the statutory tests.5 s The registration statement does not become
57 SEC Rule 12g5-2, 30 Fed. Reg. 483 (1965).
58 Securities Exchange Act of 1934 § 12(g) (1) (A).

added by 78 Stat. 56667 (1964), 15 U.S.C.A. § 781(g) (1) (A) (Supp. 1964).
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effective until 60 days after filing, but the Commission may direct
that it become effective within a shorter period. The Commission
may also direct that any issuer or class of issuers be granted a time
extension regarding registration. Until the effective date of the
registration statement, the civil liability sanctions of Section 18
of the Exchange Act59 do not apply to the issuer.
C. Information Required in Registration Statements
The Commission may require information comparable to that
required in an application to register on a national securities
exchange 60 in respect of the following: 1) the organization, financial structure, and nature of the business; 2) the terms, positions,
rights, and privileges of the different classes of securities outstanding; 3) holdings and remuneration of officers, directors,
underwriters, and major stockholders and their material contracts
with the issuer; 4) remuneration of highly compensated employees;
5) bonus and profit sharing arrangements including stock options;
6) material contracts not made in the ordinary course of business;
7) balance sheets; 8) profit and loss statements; and 9) other
financial statements required by the Commission.6 1
The balance sheet and statements of profit and loss and surplus
for the preceding three fiscal years must be certified by an independent public accountant. Generally, an accountant will not be
deemed independent if, during the period covered by his certification, he had a direct or material indirect financial interest in the
02
issuer, its parent, or its subsidiaries.
5) Securities Exchange Act of 1934 § 18, 48 Stat. 897 (1934), 15 U.S.C.
§ 78r (1958).
60 Securities Exchange Act of 1934 § 12(g) (1), added by 78 Stat. 566-67
(1964), 15 U.S.C.A. § 781(g) (1) (Supp. 1964).
61 Securities Exchange Act of 1934 § 12(b) (1), 48 Stat. 892 (1934), 15
U.S.C. § 781(B) (1)
(1958). Registration must be made on Form 10, 30
Fed. Reg. 3422 (1965).
62 See SEC Release No. 4725 and 7425; SEC Reg. S-X, 17 C.F.R. 210 (1950).
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D. Termination of Registration
Paragraph (4) of Section 12 (g) provides for the termination
of registration after the issuer files a certification with the Commission stating that the number of stockholders is less than 300
persons.6 3 Registration is terminated ninety days, "or such shorter
period as the Commission may determine," after filing of the certi64
fication.
Issuers with securities registered pursuant to Section 12 (g)
of the Exchange Act continue to be subject to other provisions of
the Exchange Act-Sections 13, 14, and 16-until registration
terminates for each class of the issuer's registered equity securities. If, on the last day of any fiscal year, after termination of
registration, any class of equity security is held of record by the
required number of stockholders and the issuer has assets exceeding one million dollars, the class of equity securities will be subject to registration.6
E. Exemptions From Registration
1. Foreign Securities
The authority to exempt foreign securities from registration
was vested in the Commission by Section 12(g) (3) whenever
"such exemption is in the public interest and is consistent with
the protection of investors. ' 6 Accordingly the Commission promulgated rule 12g3-1, 67 exempting from registration securities of
foreign issuers until November 30, 1965, to give the Commission
time to study the problems involved in the coverage of foreign
securities.6"
However, the Commission believes that to the extent practicable, American investors in foreign securities should be afforded
the same protections to which American investors in domestic
securities are now entitled. 6 ' Therefore it would be reasonable to
"Registrations will not alternately terminate and become reinstated because a security hovers above and below the 500 or 750 shareholder mark."
CCH, SECURITIES ACTS AMENDMENTS OF 1964 WITH EXPLANATION 11 (1964).
64 Securities Exchange Act of 1934 § 12(g) (4) added by 78 Stat. 568 (1964),
15 U.S.C.A. § 781(g) (4) (Supp. 1964).
65 SEC Release No. 4725 and 7425 at 7.
66 Securities Exchange Act of 1934 § 12(g) (3), added by 78 Stat. 568 (1964),
15 U.S.C.A. § 781(g) (3) (Supp. 1964).
67
Securities issued by (i) any foreign government or political subdivision thereof, (ii) any national of any foreign country, (iii) any
corporation organized under the laws of any foreign country, and
(iv) certificates of deposit, receipts or other evidences of interest relating to any of the foregoing securities, shall be exempt from Section
12 (g) of the Act until November 30, 1965.
SEC Rule 12g3-1, 17 C.F.R. § 240.12g3-1 (1964).
6s SEC Securities Exchange Act Release No. 7427 (1964) ; SEC Rules 12g3-1,
17 C.F.R. § 240.12-3-1 (1946).
69 Ibid.
63
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suppose the exemption currently extended to foreign securities
will not continue. On the other hand, the Commission expressly
exempts listed foreign securities from some of the provisions which
ordinarily follow in the wake of registration. Foreign issuers with
securities listed on an exchange are exempt (except for North
American companies) from filing current reports,70 semi-annual
reports, 71 and from the insider trading and proxy solicitation requirements of the Exchange Act.7 2 Foreign issuers who are required
to register under the Securities Act but whose securities are not
traded on an exchange, are (except for North American companies)
exempt from filing current and semi-annual reports under Section
15 (d) of the Exchange Act. 7" The temporary exemption will provide the Commission with time to develop rules to determine the
extent to which various foreign issuers and their insiders will be
subject to the new amendments.
2.

Insurance Companies
The traditional regulation of insurance companies by the states
precludes the necessity for compliance with the requirements of
the Exchange Act. The new law provides insurance companies with
an exemption from the registration requirements of the act which,
however, is conditioned on specified state regulation of insurance
companies.

74

SEC Rule 13a-11 (b), 17 C.F.R. § 240.13a-ll (1964), 17 C.F.R. § 249.220
(1964).
71 SEC Rule 13a-13(c) (7), 17 C.F.R. § 240.13a-13(c) (7)
(1964).
72 SEC Rule 3a12-3, 17 C.F.R. § 2 40.3a12-3 (1964).
78 SEC Rule 15d-11(b), 17 C.F.R. § 240.15d-11(b)
(1964); SEC Rule 15d13(c) (7), 17 C.F.R. § 240.15d-13(c) (7) (196)).
74 Securities Exchange Act of 1934 § 12(g) (2) (G), added by 78 Stat. 56768 (1964), 15 U.S.C.A. § 781(g) (2) (G) (Supp. 1964), is as follows:
(2) The provisions of this subsection shall not apply in respect of -(G) any security issued by an insurance company if all of the
following conditions are met:
(i) Such insurance company is required to and does file
an annual statement with the Commissioner of Insurance (or
other officer or agency performing a similar function) of its
domiciliary State, and such annual statement conforms to that
prescribed by the National Association of Insurance Commissioners or in the determination of such State commissioner,
officer or agency substantially conforms to that so prescribed.
(ii) Such insurance company is subject to regulation by
its domiciliary State of proxies, consents, or authorizations in
respect of securities issued by such company and such regulation conforms to that prescribed by the National Association of Insurance Commissioners.
(iii) After July 1, 1966, the purchase and sales of securities issued by such insurance company by beneficial owners,
directors, or officers of such company are subject to regulation
(including reporting) by its domiciliary state substantially
in the manner provided by section 78p of this title.
The two year postponement of the third requirement provides state legislatures with time to draft regulatory statutes regarding insider trading.
70
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3.

Banks
Section 12(g) applies to securities issued by banks whose
deposits are insured by the Federal Deposit Insurance Corporation.
However, administration of the registration, periodic reporting,
proxy solicitation, and insider trading provisions of the Exchange
Act is vested not in the Commission but in three regulatory
agencies. The Comptroller of the Currency will deal with securities
issued by National and District of Columbia Banks, the Board of
Governers of the Federal Reserve System with state banks which
are members of the Federal Reserve System, and the Federal
Deposit Insurance Corporation will deal with all other insured
banks.7 5 Banks not subject to administration by one of the foregoing federal bank regulatory agencies will be required to comply
with the provisions of Sections 12, 13, 14 and 16 as administered
by the Commission.
4. Other Exemptions
Registration is not required under Section 12(g) when the
following types of over-the-counter securities are involved: 76 1)
Securities Exchange Act of 1934 § 12(i), added by 78 Stat. 569 (1964),
15 U.S.C.A. § 781(i) (Supp. 1964).
76 Securities Exchange Act of 1934 § 12(g) (2), added by 78 Stat. 569
(1964), 15 U.S.C.A. § 781(g) (2) (Supp. 1964).
75
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any security which is listed and registered on a national securities
exchange; 2) securities issued by investment companies registered
under Section 8 of the Investment Company Act of 1940; 7 7 3)
securities (other than stock generally representing non-withdrawable capital) of savings and loan associations and similar institutions; 4) securities issued by charitable organizations which pay
none of their net earnings to private shareholders or individuals;
5) securities issued by a "cooperative association" as defined in
the Agricultural Marketing Act of 192978 or by a federation of such
cooperative associations; 6) securities of certain non-profit mutual
or cooperative organizations which supply a commodity or service
primarily to members; and 7) obligations of, or obligations guaranteed by, the United States, a state, or a political subdivision of a
state. 71) A separate registration of listed securities is obviously unnecessary since they are already subject to the same requirements
as those of the new law. By the same token, investment companies
subject to the Investment Company Act must meet comparable
requirements.8 o
The exemption for charitable issuers, as recommended by the
Special Study, and of savings and loan associations and similar
groups, was included as there is normally no trading interest in
their securities."' The exemption of federal, state, and municipal
obligations carries over from the previous act, as recommended
s
by the Special Study. 2
In accordance with a Commission recommendation made after
hearing testimony on the new bill, Congress added a statutory
exemption for securities of cooperative associations.13 Two types
are exempted: 4 cooperatives, as defined in the Agriculture Marketing Act of 1929,85 and certain other cooperatives, particularly rural
electrification cooperatives. The exemption arose because these
securities represent a limited interest-merely a voting right. They
7
are nontransferable" o and the holder receives no dividend.
77 54 Stat. 789 (1940), 15 U.S.C. § 80a-8 (1958).
7846 Stat. 11 (1949), 12 U.S.C. § 1141 (1958).
71)Securities Exchange Act of 1934 § 3(a) (12), 48 Stat. 882, 15 U.S.C.
§ 78c(a) (12) (1958).
80 54 Stat. 789 (1940), 15 U.S.C. § 80a-8 (1958).
81 S. REP. No. 379, 88th Cong., 1st Sess. 61 (1963).
82 SPECIAL STUDY, Pt. 3 at 63.
83 H.R. REP. No. 1418, 88th Cong., 2d Sess. 11 (1964).
84 Securities Exchange Act of 1934 § 12(g) (2) (E) & (F), adde dby 78 Stat.

569 (1964), 15 U.S.C.A. § 781(g) (2) (E) & (F) (Supp. 1964).
8546

86

Stat. 11 (1929), 12 U.S.C. § 1141 (1958).

I.e., nontransferable except to successors in interest or occupancy of the

premises serviced by the cooperative. Securities Exchange Act of 1934 §
12(g) (2) (F), added by 78 Stat. 569 (1964), 15 U.S.C.A. § 78 1 (g) (2) (F)
(Supp. 1964).
s H.R. REP. No. 1418, 88th Cong., 2d Sess. 11 (1964).
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The Commission has power to exempt issuers of securities from
all or part of the provisions relating to registration of over-thecounter securities, periodic reporting, and proxy solicitation. Officers, directors, or stockholders of the issuer may also be exempted
from the insider trading provisions of Section 16 of the Exchange
Act. The Commission has the authority to classify issuers and prescribe different exemptions and requirements for different classes.88
The number of stockholders, asset size, nature and extent of the
business activities, income, and trading interest in the securities
constitute appropriate bases for classification."
IV.

IMPACT OF SECTION 12 (g) UPON REPORTING, PROXY SOLICITATION
AND INSIDER TRADING PROVISIONS.

Once a stock is registered, the issuer is subjected to other forms
of supervision by the Commission. Periodic reports are necessary,
the rules for proxy solicitation must be followed, and the corporation's officers, directors, and 10% stockholders are subject to the
provisions of insider trading. Registration ultimately demands
far more than appears on the surface.
A.

Periodic Reports
Prior to the new amendments only issuers of securities registered on a national securities exchange were required to file the
periodic and other reports required by Section 13 of the Exchange
Act.) Amended Section 13 now requires reports of "every issuer
of a security registered pursuant to section 12 of this title."9' 1
Furthermore, many issuers who are not required to register under
Section 12, either because the asset and stockholder requirements
are not met92 or because the type of security does not necessitate
registration, 9' are nevertheless subjected to the reporting requirements of Section 13 by the provisions of amended Section 15 (d)..4
's

Securities Exchange Act of 1934 § 12(h), added by 78 Stat. 568 (1964),
15 U.S.C.A. § 781(h) (Supp. 1964).

S, Ibid.

90 "Every

issuer of a security registered on a national securities exchange
shall file the information, documents, and reports below specified .....
Securities Exchange Act of 1934 § 13(a), 48 Stat. 894, 15 U.S.C. §
78m (a) (1958).
The documents which must be filed include current reports with respect
to major events such as changes in the amount of securities outstanding
and revaluation of assets (Form 8-K), semi-annual reports on operations
(Form 9-K) and comprehensive annual reports and financial statements
(Form 10-K).
I d. § 13(a), added by 78 Stat. 569 (1964), 15 U.S.C.A. § 78m(a) (Supp.
1964).
92 See note 40 supra.
93 Section 12 (g) applies only to equity securities.
94 See S. REP. No. 379, 88th Cong., 1st Sess. 67-69 (1963).
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Under the latter section, each issuer who files a registration statement which becomes effective pursuant to the Securities Act of
1933 is required to file the reports required by Section 13 of the
Exchange Act9 5
B.

Proxy Solicitation
The 1964 amendments have broadened the authority of the
Commission over proxy solicitations. Formerly it was unlawful
for any person to use the mails or instrumentalities of interstate
commerce to solicit proxies in respect of securities registered on
any national securities exchange "in contravention of such rules
and regulations as the Commission may prescribe as necessary or
appropriate in the public interest for the protection of investors." 96
The new law extends the SEC's rulemaking authority to proxies
solicited in respect of any security registered pursuant to Section
12.97
Under Section 15 an issuer is required to file periodic reports regardless
of the kind of security for which a registration statement is filed. If however, on the first day of any fiscal year, other than the fiscal year in
which the registration becomes effective, the securities in the class to
which the registration relates are held by less than 300 persons, the
filing of reports is not necessary. Securities Exchange Act of 1934 §
15(d), 78 Stat. 574 (1964), 15 U.S.C.A. § 78o(d) (Supp. 1964).
906
Securities Exchange Act of 1934 § 14(a), 48 Stat. 895, 15 U.S.C. § 78n (a)
7

(1958).

9 Id., as amended 78 Stat. 569 (1964),

15 U.S.C.A. § 78n(a)

(Supp. 1964).
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Section 14 (b) has not only been extended to include securities
registered under Section 15,9 s but has also been amended to close
a significant gap in its coverage.)1) According to a 1959 survey by
the New York Stock Exchange, 8% of all securities owned by public
investors were held in "street name" by brokers or dealers. 00
Under the theory that beneficial owners of these securities should
determine whether and to whom proxies should be given, Section
14(b) provided that proxies could be given by the broker-dealer
only in accordance with rules prescribed by the SEC. Unfortunately it failed to give the Commission power to require brokerdealers to transmit solicitation material to the beneficial owners of
securities held in street name, and to give proxies in accordance
with the directions of such owners. Since the broker-dealers could
therefore avoid any SEC rules merely by failing to give proxies,
no rules were ever promulgated.
The amended Section 14(b) gives the Commission the needed
authority to adopt rules under which registered broker-dealers
could not refrain from giving proxies with respect to securities
held by them for the account of customers. This amendment will
of course have no effect until the Commission has adopted implementing rules and regulations. 1 1
SEC rules promulgated pursuant to Section 14(a) require the
disclosure of considerable information regarding the issues in all
proxy statements covered by that section,' 0 ' but such disclosure
1 3
can be avoided by the simple expedient of not soliciting proxies.
Although the New York and American Stock Exchanges require
all listed companies to agree to solicit proxies for all meetings
of shareholders,'10 4 the same requirements have not applied to unlisted companies or companies listed on other exchanges. 10 5 Section 14(c), added to the Exchange Act by the 1964 amendments,
requires an issuer who does not solicit proxies to send to holders
of securities-registered and listed on a national exchange or registered pursuant to Section 12 (g) of the Exchange Act-substantially
10 6
the same information required of issuers soliciting proxies.
98 S. REP. No. 379 at 23-24, 88th Cong., 1st Sess. (1963).
99 Ibid.
16
EXPLANATION
OF 1964 WITH
ACTS AMENDMENTS
100 CCH, SECURITIES
(1964).
101 SEC Release No. 4725 and 7425 at 9.
102 17 C.F.R. § 240.14a-1 to § 240.14a-11 (1964).
103 S. REP. No. 379 at 24, 88th Cong., 1st Sess. (1963).
104 See LISTING AGREEMENT, Part III, Item 5 and LISTING FORM L, Item 5,
American Stock Exchange Guide 8955; NYSE LISTING AGREEMENT, New
York Stock Exchange Company Manual A-28.
105 Supra note 92.
106 Securities Exchange Act of 1934 § 14(c), added by 78 Stat. 570 (1964),
15 U.S.C.A. § 78n(c) (Supp. 1964).
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Issuers will not be subject to this requirement until the Commis0 7
sion has implemented the provision by rules and regulations.'
Such a regulation has been proposed and is presently being considered by the Commission. l s
C.

Insider Trading
Section 16109 embodies three separate, closely integrated provisions to discourage the abuse of inside information. Section 16 (a)
requires officers, directors, and over-10 %-stockholders ("insiders")
to disclose the amount of, and any change in, their holdings in the
equity securities of the issuer. Section 16 (b) provides for recovery
by the issuer of any "short-swing" profits ' made by insiders trading in the issuer's equity securities. Section 16 (c) makes it unlawful for insiders to engage in short sales or "sales against the box.""'
The 1964 amendments extended the protection of Section 16
to investors in any security registered under Section 12. They also
added a specific exemption from the short-swing profit and short
sale (but not the disclosure) provisions of Section 16 in favor of
a broker-dealer who is making a market for the security in the
11 2
ordinary course of his business.
This exemption was adopted in spite of a contrary recommendation by the Special Study. The Special Study recognized that
a problem exists when a broker-dealer is a corporate director while
making a market for the corporation's securities.
Where a broker-dealer has inside information through
a directorship, there may be a violation of obligation to the
corporation and its stockholders if the information is used,
and, at least in some circumstances, there may be a violation to customers if it is not used, especially if the customers have been led to rely on the protection flowing from
113
his close affiliation with the corporation.
Those in favor of maintaining the broker-dealer's dual role proposed an exemption for two reasons. First, the presence of a
107

SEC Release No. 4725 and 7425 at 9.

lOS Proposed SEC Reg. 14C, 30 Fed. Reg. 711 (1965).
109 Securities Exchange Act of 1934 § 16, 48 Stat. 896

(1934), 15 U.S.C.
§ 78p (1958), as amended 78 Stat. 579 (1964), 16 U.S.C.A. § 78p (Supp.
1964).
110 Any profit realized from any purchase and sale, or any sale and purchase,
of any equity security of the issuer within any period of less than six
months is a "short swing" profit.
111 A "sale against the box" is a device whereby the record owner of shares
sells his holdings but fails to deliver the stock certificates to the buyer
within a reasonable time. The seller's change of position thus does not
become known until a later date.
112 Securities Exchange Act of 1934 § 16(d), 78 Stat. 579 (1964), 15 U.S.C.A.
78p(d) (Supp. 1964).
113 SPECIAL STUDY,

Pt. 5 at 64.
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broker-dealer on the board helps protect customers who purchase
the issue. Second, because of his experience, he is able to provide
guidance to inexperienced companies regarding matters of financial
and shareholder relations. 114 Opponents to the exemption stated
that a director is a fiduciary and consequently cannot use inside
information for his own benefit. Furthermore, because the central
purpose of Section 16 is to enforce fiduciary obligations of directors,
officers, and 10% owners, the provision of an exemption vitiates
the protection afforded by Section 16.11"
The Special Study felt the problem had been greatly exaggerated:
Only a small segment of all over-the-counter issuers are
involved; many broker-dealers, if faced with the choice
of resigning as director or abandoning a trading market,
would doubtless choose to resign rather than cease trading;
and except in a very rare case it is difficult to conceive of
114 Id. Pt. 3 at 43.
115 Id. Pt. 5 at 63-66.
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any individual's indispensability as both director and
market maker. 116
The Special Study recommended no exemption, but instead advised
that the Commission be empowered to provide limited exemptions
on an affirmative showing of unique need of the issuer and
necessity or appropriateness for the public interest. 117 It was felt
that disclosure provisions of the new law would eliminate the lack
of information which existed and thereby remove the main reason
underwriters felt the need to remain on the boards of companies
whose securities were not listed.
Despite the recommendation of the Special Study, Congress
adopted the exemption as proposed by the SEC. The exemption is
available only for purchases and sales made by the dealer in
the ordinary course of business and incident to establishment of
a primary or secondary market for the securities other than on an
exchange. The exemption is not available for transactions in securities which are, or at any time have been, held by the dealer in a
segregated investment account. The Commission may define and
prescribe the terms and conditions such as "held in an investment
account" or "in the ordinary course of business" as it deems
necessary in the public interest. 11s The exemption is limited to
transactions by dealers in securities for which they are making
an over-the-counter market; therefore, the dealer must indicate
his willingness to other brokers and dealers to buy and sell such
securities on a regular basis for his own account at the time of
the transaction. 119 A dealer is generally regarded as making the
primary or principal market if other dealers and brokers, having
orders to buy or sell the security, look to him as the principal
source for execution of such orders. A transaction by a dealer
however, is not exempt if incident to a market established or
maintained by another dealer. But, if more than one dealer is
making the market at the same time, the market-making transactions of all the dealers would be exempt. To determine whether
a dealer is a beneficial owner of more than 10% of a class of
registered security, the securities in both his trading and investment account would be counted.l2
It should be noted that Section 12(h) empowers the Commission to exempt in whole or in part any issuer or class of issuers
from the registration, reporting, and proxy provisions of Sections
116 Id. Pt. 3 at 62.
117Id. at 63-64.
I's SEC Release No. 4725 and 7425.

119 S. REP. No. 379, 88th Cong., 1st Sess. 70 (1963).
120 Ibid.
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12 (g), 13, 14, and 15 (d), and to exempt any person from the
insider trading provisions of Section 16. Thus, certain transactions
of broker-dealers which are deemed necessary, appropriate, and
in the public interest will be completely exempt from Sections
16(b) and (c).
V.

CONCLUSION

The enactment of S. 1642 into law makes available to the
Commission all the tools it considers necessary for adequate
investor protection. In the course of the hearings on H.R. 6793
the chairman of the Commission, William L. Cary, assured a House
committee that the enactment of S. 1642 into law would provide
the needed protection to investors. Mr. Staggers, chairman of the
committee, asked Chairman Cary the following question:
If this bill is considered favorably by the committee
and enacted by the Congress, with any amendments that
we might put into it, will you then have the tools which
you think are adequate for the protection of the American
investment public?
I want no slip-up on this. You have indicated in your
previous appearance time and time again that the Commission is not lacking power in the rulemaking field to do
most of the things that are necessary to protect the American investor. So I ask you again, with this bill, will you
have the tools that you need to give adequate protection to
the American investment public?
Chairman Cary replied:
Mr. Chairman, I would say we do. In other words, we
don't promise to do a perfect job, but we will do the best
12 1
job we know how and think we would have the powers.
The new amendments will have far-reaching effects in the
investment industry. While investors may feel more secure in
the choice of their investments, the enactment of the amendments
into law does not preclude the necessity of investigation on the
investor's part. It should be understood that the securities laws
were designed to facilitate informed investor analyses and careful
discriminating investment decisions by the investing public. The
investor-not the Commission-must make a judgment as to the
value of the worth of securities offered for sale. The new law
merely demands disclosure of information on which to base such
a judgment. The rest is up to the investor.
Elliott R. Husney
H.S. REP. No. 1418, 88th Cong., 2d Sess. 6-7 (1964).

